Supplementary Text III: International investment agreement terms and obligations relevant to regulatory chill 

While a number of IIA terms and obligations are important, we focus here on those that have featured most prominently in analyses of IIAs for their potential to restrict health harmful product regulatory space; or used by investors as the grounds on which to pursue an investor-state dispute.

Definition of an investment 
The majority of IIAs define investment broadly, including ‘every asset that an investor owns or controls, directly or indirectly, that has the characteristics of an investment, including such characteristics as the commitment of capital or other resources, the expectation of gain or profit, or the assumption of risk’ (1, 2). This definition is generally followed by forms the investment could take an usually explicitly include intellectual property rights and other ‘tangible or intangible, movable or immovable property, and related property rights, such as leases, mortgages, liens, and pledges’ (1).

Prohibition of expropriation
While direct expropriation is relatively clearly defined as the direct taking by the state of an investor’s property (3), in recent decades indirect expropriation has been one of the most commonly cited grounds for initiation of an investor-state dispute by investors and has been vaguely defined in IIA texts resulting in various different interpretations of it by arbitration panels (4). Indirect expropriation is broadly considered to be regulatory action taken by a government not reasonably expected by an investor that affects the value of a company’s investment and their future profits, even if that was not the intent (5). For example, in its case against Australia’s plain packaging legislation, PMI claimed indirect expropriation- arguing that the legislation significantly reduced the value of its trademark (6) and their expectation that they could reliably use their trademark was reasonable given existing national and international trademark protections (6). Challenges may arise for governments in predicting the outcome of such a claim since tribunals have considered indirect expropriation via three different approaches: the ‘sole effects doctrine’ considers only the extent of a measure’s impact on an investment, with no consideration to the purpose of a public policy measure; the proportionality approach balances the public benefits of the measure with the impact on an investor; and the third approach carves-out certain legitimate measures of significant public value that cannot be considered expropriation regardless of their impact on an investment (7). A second element of indirect expropriation considers the extent of impact on an investment with some tribunals ordering compensation for a significant loss while others have required near total destruction of the investment value before awarding compensation (8, 9). These different approaches have been used in different arbitral awards, making it difficult for governments to predict the decision in a future potential case. 

Fair and equitable treatment 
Fair and equitable treatment (FET) is another vague concept not specifically defined in any investment treaty (4, 7, 9) yet has also been one of the most common principles on which investors have initiated an investor-state dispute and  on which arbitrators have ruled (10, 11). FET has previously been interpreted by arbitration panels as entitling foreign investors to a ‘stable and predictable regulatory environment’ that protects their ‘legitimate expectations’ of profit (6, 8). In ruling on the extent of protection that should be granted, panels consider the contribution of the investment to the national economy, if the regulation is arbitrary, and the policy environment at the time the investment was made, but decisions on the scope of protection have varied significantly (7, 8, 12). For example in the Tecmed vs Mexico case the tribunal interpreted ‘legitimate expectations’ very broadly, ruling that to avoid violating their FET obligation a host state must act in such a manner as to ‘not affect the basic expectations that were taken into account by the foreign investor to make the investment;’ and that is consistent, ‘free from ambiguity and totally transparent,’ such that the investor can be aware of all the relevant rules and regulations and their respective purpose and aims before deciding to invest (7). Other tribunals have has a much narrower interpretation of FET, requiring only that states act in a manner that is not ‘egregious and shocking’ and one tribunal added that investors’ expectations ‘must be reasonable and legitimate in light of the circumstances prevailing in the host country’ (7). In line with this interpretation another tribunal ruled that it was not reasonable for an investor to expect Lithuania, a country in the process of EU accession (so undergoing significant legislative change), to remain in a legislative freeze  (7). Since tribunals are not obliged to follow a precedent when deciding on a dispute, different interpretations of the FET can be expected to continue (7). Thus when PMI also claimed violation of their right to FET arguing that it reasonably expected to be able to continue to use branding and trademarks on packaging to differentiate its products, it was difficult for Australia and other countries also considering plain packaging to predict the likely tribunal decision on this point (6).  

Most favoured nation
The Most Favoured Nation (MFN) provision means investors are entitled to treatment as favourable as that provided to other investors covered under any investment treaty the government is party to (7). While this seems relatively straightforward, in recent decades MFN obligations have been used by investors to ‘import’ more favourable commitments from any of the other possibly dozens of agreements to which the host is party to replacing or supplementing the protections granted to the investor under the primary treaty (6, 7). Investors have successfully argued that although the IIA between their home country and the host may not be favourable to their claim, they are entitled to equally favourable treatment as promised to investors covered under other treaties the host country has signed (7). Some arbitral decisions also indicate that when a provision is ‘imported’, the investor can disassociate them from their original limitations and exceptions arguably allowing investors to generate a set of protections that enhances their rights to which the host country never agreed (7). The TPPA draft explicitly stated that parties are free to invoke provisions within other agreements/treaties that provide greater investor protection (10). This mean tobacco companies in one TPP country could still initiate an ISDS case against another using a more favourable agreement, effectively rendering the tobacco exception within the TPP ineffective (10).

Unreasonable or discriminatory measures
Usually a secondary claim to FET, ‘unreasonable or discriminatory measures’. In its claims against Australia, Phillip Morris attempted to argue that given the weak evidential link between plain packaging and the stated public health objectives,  the measure was arbitrary or unreasonable and went on to claim any benefits from the legislation were disproportionate to the harm it would cause Phillip Morris’ investment (1). Similar claims were made in relation to Uruguay’s graphic warning label regulation (1). The Australian case was dismissed on jurisdictional grounds, but the tribunal in the Uruguay case drew heavily on the amicus brief submitted by the WHO and concluded that the rationale for the regulation was supported by public health evidence and was therefore not unreasonable or discriminatory (1).

National treatment
National Treatment (NT) is another core principle of international investment law and is designed to prohibit discrimination of foreign over local investors at all stages of the investment from the pre-establishment phase to post-establishment (1). 
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